Marlkress road-sale challenge survives
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CAMDEN

A Camden activist's lawsuit opposing last year's contentious $1.7 million sale of Marlkress Road in Cherry Hill to Camden County can continue -- at least for the time being.

Superior Court Judge Francis Orlando on Tuesday denied motions by both Camden County and Cherry Hill to dismiss the complaint filed by Frank Fulbrook, a longtime government watchdog.

The judge ruled Fulbrook's lawsuit is an arguable claim that meets all the requirements necessary to proceed. He also determined that Fulbrook, as a county taxpayer, has the right to pursue the lawsuit. Fulbrook is not a lawyer and appeared alone before Orlando during Tuesday's hearing.

The complaint, for which Fulbrook paid the roughly $300 to file on his own, argues the county's August 2006 purchase of Marlkress Road with taxpayer money serves no legitimate county governmental purpose and therefore violates state statute.

Fulbrook also asserts the real motive behind the purchase was for the all-Democrat county freeholder board to bail out Democratic Mayor Bernie Platt and the all-Democrat township council. At the time of the sale, the township was facing a significant budget deficit that would have resulted in a large tax hike for property owners, Fulbrook contends.

"I'm drawing a distinction between a legitimate sale for a legitimate reason and a sham transaction," Fulbrook told the judge. "This is a sham transaction."

"We're dealing here with $1.7 million of county taxpayer money," he said. "That's where I'm coming from."

Fulbrook wants the court to nullify the sale and order Cherry Hill to return the money to the county.

The county, however, contends it purchased the 1.5-mile road for public safety reasons. It describes Marlkress Road as a strategic traffic artery that would serve as an alternative evacuation route in the event of a major emergency or disaster when vehicles are expected to clog nearby major roadways such as Route 70, Interstate 676 and I-295.

Also, both the county and Cherry Hill cited state laws that stipulate county governing bodies can acquire roads and municipalities can transfer them.

A trial on Fulbrook's complaint could come later this year. He has already subpoenaed Freeholder-Director Louis Cappelli Jr. and Cherry Hill Mayor Bernie Platt to testify.

The burden is on Fulbrook to prove his claims that the two governing bodies acted inappropriately and the road sale is illegal, Orlando said.

Later this month, assistant county counsel Howard Goldberg and Cherry Hill Solicitor Lisa Kmiec will file legal briefs contesting Fulbrook's lawsuit in detail. Fulbrook will then be given time to respond.

Orlando will review the briefs and hold a Nov. 15 hearing where both sides can present their arguments. If the judge believes there's still merit to Fulbrook's complaint, he will then schedule a trial.

Orlando indicated the activist has a difficult road ahead of him.

Even if Fulbrook can prove the county and township acted for purely political reasons -- namely protecting Democrats from an approaching public uproar -- that may not be enough since state law indicates the county can buy the road and Cherry Hill can sell it, Orlando said.

"Is it my responsibility, as a judge, to question the transaction, if it's legal to make the transaction, which, according to state statute, it is?" Orlando asked.

Fulbrook plans to focus his legal argument on the resolutions the county and Cherry Hill approved to authorize the sale. While the resolutions describe the transaction as an interlocal services agreement, Fulbrook argues no services are being performed by the county. Cherry Hill is still solely maintaining Marl-kress Road, he said.

"If this transaction is allowed to stand, it would set a terrible precedent and open the floodgate to more sham road sales around the county," said Fulbrook, who said he worries about the impact that would have on county taxpayers.

"It could go either way, but I think I have a good chance of winning," he said.
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