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Judge allows adult store owners' suit to proceed

By LISA GRZYBOSKI
Courier-Post Staff 
A Superior Court judge on Thursday refused to dismiss alleged civil rights violations from a lawsuit filed by the owners of an adult video and novelty business against the township and its zoning officer.
The judge did, however, dismiss claims for punitive damages and claims of financial detriment filed by the business.
The case is scheduled to go to trial in September or October.
Partners 70 tried to open a shop at Route 70 and Kenwood Drive near the entrance to a residential neighborhood in 2004 but was refused a building permit. The business sued the township in 2005.
Superior Court Judge Michael Kassel on Thursday disposed of some of the complaint against the township, but ruled the heart of the lawsuit -- counts related to alleged civil rights violations -- would remain intact for the upcoming trial.
The judge said the court should have the benefit of hearing expert witnesses' testimony before determining the merit of the civil rights allegations, said Dennis Oury, a Hackensack attorney representing Partners 70. The business partnership is led by James Restaino, a Union County man who owns and operates similar businesses in towns around the state, including Mount Laurel.
"We're happy the judge will allow the plaintiffs their day in court," Oury said.
Mayor Bernie Platt said he is glad Kassel dismissed two items from the litigation and vowed to fight the remaining lawsuit to the end to keep "deviant businesses and explicit material from corrupting strong neighborhoods and family values," said Dan Keashen, the township spokesman.
"He's prepared to take this all the way to the state Supreme Court if he has to," Keashen stated. The judge removed from the litigation all of Restaino's claims for punitive damages. Such damages generally go above and beyond normal compensation and are usually awarded in special cases when the defendant's conduct was particularly egregious.
He also dismissed a count in which Restaino and his partners claimed financial detriment because Cherry Hill backed out of a settlement agreement in 2006, even though lawyers working for the township had led them to believe the agreement was a done deal.
Under the consent order, the store's front half would have sold regular videos and DVDs while the back half would have sold sex-themed merchandise, according to documents in the lawsuit's case file. The store's adult section would have had a separate, locked entrance. The township's insurance carrier agreed to pay the business partnership $225,000 to settle the lawsuit, according to documents.
But the township never signed the order.
"Let's assume that everyone on (township) council told the lawyer they would support the settlement and then all of them changed their mind for whatever reason. There has to be a consequence. They are not immune to a damage claim as a result of their actions," Oury argued.
A governing body, however, has a right to change its mind at any time up until a vote, Kassel said. There is nothing to preclude a municipality from withdrawing from a settlement agreement, he said.
The business partnership claims ordinances the township council adopted in 2006 and 2007 discriminate against them. The measures created a special zone for adult establishments in four areas of the township:
Between Interstate 295 and the New Jersey Turnpike near the Woodcrest Shopping Center on Haddonfield-Berlin Road.
Along both sides of Old Cuthbert Road between Route 70 and Chapel Avenue.
The west side of Olney Avenue, generally between Keystone Avenue and Esterbrook Lane, in the commercial/industrial park.
Along both sides of Astoria Boulevard behind the Commerce Bank building on Route 70.
Oury said his team visited every single property in the zone and found none of them were reasonable.
"We say there is no place we can put that store based on physical and economic reasons," Oury said.
The special zone for sexually oriented businesses is in commercial areas of the township and provides a reasonable alternative for this type of speech, argued Richard Goldstein, the lead lawyer representing Cherry Hill.
Economic considerations such as location, property availability and rent costs for adult establishments or any other kind of business are not the responsibility of municipalities, Goldstein said.
"The mayor believes it's unfortunate the township has to use its resources to keep this type of business away from our children," Keashen said.
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